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REPUBLIC OF SOUTH AFRICA


COMPANIES ACT, 1973


ARTICLES OF ASSOCIATION OF A COMPANY NOT HAVING


A SHARE CAPITAL


(Section 60(1);  Regulation 18)


Registration number of Company

NAME OF COMPANY:  The .za Domain Name Authority

(ASSOCIATION INCORPORATED UNDER SECTION 21)   

1. PRELIMINARY:

1.1. The Articles of Table 'A' contained in Schedule 1 to the Companies Act, 1973, shall not apply to the Company.

1.2. The Articles of the Company are as follows:

2. In these presents :

2.1. The following words shall, unless the context otherwise requires, have the meanings hereinafter assigned to them:

	WORDS

	MEANINGS

	the Act
	the Companies Act, 1973

	Auditors 
	the Auditors of the Company

	Chairperson 
	the Chairperson of the Board of Directors

	in writing 


	written, printed or lithographed or partly one and partly another, and other modes of representing or producing words in a visible form, including by way of data messages

	Member 
	a member of the Company

	Month 
	a calendar month

	the office
	the registered office of the Company

	these presents
	these Articles of Association and any regulations and by-laws of the Company, from time to time in force

	authorised 
	a person authorised by the Company in writing to represent it  as its representative at any meeting

	the Directors 
	the Directors of the Company for the time being, both individually and collectively

	General meeting 
	any general meeting of the Company or any adjournment thereof, as the case may be

	Memorandum
	the Memorandum of Association for the time being of the Company

	Office
	the registered office of the Company for the time being

	Vice Chairperson 
	the Vice Chairperson of the Board of Directors

	Year 
	calendar year

	The Minister
	Minister of Communications

	The ECT Act
	The Electronic Communications and Transactions Act, Number 25 / 2002

	The Authority
	The Company

	Registry/ies
	An entity/entities licensed by the Authority to manage and administer a specific subdomain

	Repository
	The primary register of the information maintained by a registry

	Domain name
	An alphanumeric designation that is registered or assigned in respect of an electronic address or other resource on the Internet


2.2. Unless the context indicates otherwise, any words importing the singular number only shall include the plural number, and vice versa and words importing any one gender only shall include the other gender;

2.3. Subject as aforesaid, any words or expressions defined in the Act or the ECT Act or any statutory modification of either such Acts in force at the date on which these presents become binding on the Company, shall, if not inconsistent with the subject or context, bear the same meaning in these presents.

2.4. Notwithstanding anything to the contrary contained in these presents, the definitions contained in the ECT Act and more specifically Chapter X thereof (if any), shall apply mutatis mutandis to these presents and shall enjoy precedence in the interpretation of any irreconcilable matter.

3.
OBJECTIVES:

The Company must enhance public awareness of the economic and commercial benefits of domain name registration and:

3.1 Administer and manage the .za domain name space;

3.2 Comply with international best practice in the administration of the .za domain name space;

3.3 License and regulate registries;

3.4 License and regulate registrars for the respective registries; and

3.5 Publish guidelines on:

3.5.1 the general administration and management of the .za domain name space;

3.5.2 the requirements and procedures for domain name registration; and

3.5.3 the maintenance of and public access to a repository,

with due regard to the policy directives which the Minister may make from time to time by notice in the Gazette. 

MEMBERSHIP:

4

4.1
The subscribers to the Memorandum of Association shall be the first members of the Company. For the purposes of incorporation, all members of Namespace ZA at the date of incorporation of the Company but who do not subscribe to and sign the Memorandum of Association shall be deemed to be, and continue to be, members of the Company.

4.2
All citizens and permanent residents of the Republic of South Africa are eligible for membership and must be registered as members upon application and on payment of a nominal fee to cover the cost of registration of membership and without having to comply with any formality, in accordance with the invitation to apply that was published  on 28 August 2003 in  Government Gazette 25412.

5.
The membership of a member shall be terminated if:

5.1 such member becoming of unsound mind or being found a lunatic;

5.2 such member resigning from office in writing, which resignation is delivered to the Company.  Where such resignation is not furnished with immediate effect, it shall become effective on expiry of the period of notice provided in the written resignation;

5.3 the death of the member;

5.4     the Directors shall have the power to terminate the membership of a member if:in the reasonable discretion of the Directors it is inimical to the interests of the Company that the member should continue as a member of the Company;

6.
A member who ceases to be a member shall nevertheless remain liable in terms of such member’s guarantee for the liabilities of the Company as provided for in the Memorandum of Association of the Company and in these Articles.

7.
Each member, on becoming a member of the Company, by so doing, undertakes to contribute to the assets of the Company, in the event of it being wound up whilst such member is a member, or within one year afterwards, for payment of the debts and liabilities of the Company, contracted before the member ceased to be a member, and the costs, charges and expenses of the winding up, and for adjustment of the rights of the contributories amongst themselves, an amount of One Rand.

8 Members shall be entitled to attend meetings of members and to vote thereat.

9.
RIGHTS OF MEMBERSHIP ON CESSATION:

No member, including members ceasing to be a member of the Company for any reason shall, (nor shall any such member's executors, curators, trustees or liquidators) have any claim upon or interest in the funds or other property of the Company.

10.
REGISTER OF MEMBERS:

The Company shall maintain at its registered office a register of members of the Company as provided in Section 105 of the Act. The register of members shall be open to inspection as provided in Section 113 of the Act.

BORROWING POWERS / RAISING OF FUNDS:

11
To enable the Company to carry on operations for the achievement of its objects, the Company may raise funding as is provided for in section 66(3) of the ECT Act. 

12.
The Directors may raise or secure the repayment of such monies in such manner and upon such terms and conditions in all respects as they think fit and in particular by the execution of mortgage bonds or other forms of hypothecation upon all or any part of the property and rights of the Company, both present and future.

DIRECTORS:

13 The number of Directors shall be nine (9).

14
A director shall be a natural person. A director, by accepting the appointment of office as such, shall be deemed to have agreed to be bound by all the provisions of these presents and Chapter X of the ECT Act.

15. APPOINTMENT OF DIRECTORS:

The first Directors of the Company shall be the subscribers to the Memorandum and who shall hold office until the Minister appointed the Directors as provided for in 16.2.6 hereof.  Thereafter the Directors of the Company shall be such persons as shall have been appointed to office in terms of Article 16.

16. BOARD OF DIRECTORS:

16.1 The Company is managed and controlled by the Directors, one of whom is the chairperson.

16.2 The process of appointment is the following:

16.2.1 The Minister must appoint an independent selection panel consisting of five persons, who command public respect for their fair-mindedness, wisdom and understanding of issues concerning the Internet, culture, language, academia and business, the names of whom must be placed in a notice in the Gazette;

16.2.2 The Minister must invite nominations for members of the Board from the public through newspapers which have general circulation throughout the Republic, on-line news services, radio and by notice in the Gazette.

16.2.3 Nominations must be made to the panel established in terms of paragraph  16.2.1.

16.2.4 the panel must recommend to the Minister names of nine persons to be appointed to the Board taking into account the sectors of stakeholders listed in 16.3 hereunder.

16.2.5 If the Minister is not satisfied that the recommendations of the panel comply with paragraph 16.3, the Minister may request the panel to review its recommendations and make new ones;

16.2.6 The Minister must appoint the members of the Board, and publish the names of those appointed in the Gazette;

16.2.7 the Minister must appoint the Chairperson of the Board from among the names recommended by the panel;

16.3 Representativeness of Board

16.3.1 The Board, when viewed collectively, must be broadly representative of the demographics of the country, including having regard to gender and disability.

16.3.2 Sectors of stakeholders contemplated in paragraph 16.2.4 are:

16.3.2.1 the existing Domain Name community;

16.3.2.2 Academic and legal sectors;

16.3.2.3 Science, technology and engineering sectors;

16.3.2.4 Labour;

16.3.2.5 Business and the private sector;

16.3.2.6 Culture and language;

16.3.2.7 Public sector;

16.3.2.8 Internet user community.

16.4 Directors must be persons who are committed to fairness, openness and accountability and to the objects of the ECT act;

16.5 All Directors serve in a part-time and non-executive capacity;

16.6 Any vacancy on the Board must be filled in accordance with paragraphs 16.2 and 16.3.

17 Save as otherwise provided in these presents, the Chairperson shall preside at all meetings of the Board of Directors and all general meetings of members, and shall perform all duties incidental to the office of Chairperson and such other duties as may be prescribed by the Board of Directors or a General Meeting of members, and shall act as the Chairperson at meetings of the Directors and allow or refuse to permit invitees to speak at any such meetings, provided however, that any such invitees shall not be entitled to vote at any such meetings of Directors.

18 Directors shall be entitled to be repaid all reasonable and bona fide expenses incurred by them in or about the performance of their duties as Directors, and shall be entitled to receive an allowance as determined by the Directors from time to time for attending meetings, but save as aforesaid, shall not be entitled to any other remuneration, fees or salary in respect of the performance of such duties.

19 REMOVAL AND DISQUALIFICATION OF DIRECTORS:

A director shall be deemed to have vacated the office as such upon:

19.1. the estate of such director being sequestrated, whether provisionally or finally, or being surrendered;

19.2. such director making any arrangement or composition with a creditor;

19.3. The conviction of such director for any offence involving dishonesty;

19.4. Such director becoming of unsound mind or being found a lunatic;

19.5. such Director resigning from office in writing. Such resignation must be delivered to the Company and must specify the notice period that shall not be less than 30 days.

19.6. The death of the director;

19.7. The removal from office as provided in Section 220 of the Act;

provided that anything done in the capacity of a director, in good faith, by a person who ceases to be a director, shall be valid until the fact of the removal of the director as director has been recorded in the Minute Book of the Directors.  Directors who cease to hold office in terms of this 18 prior to expiry of their tenure shall be replaced by a Director appointed in terms of 15. If removal takes place in the last year of that Director’s tenure in terms of 19 then the Minister may appoint a replacement Director for the unexpired term of the tenure of the Director so removed, plus a full three year tenure in terms of 20.

20 TENURE OF DIRECTORS

20.1 The Chairperson of the Board of Directors shall be appointed for a period of four years.

20.2 Subject to the provisions of paragraph 20.4 of this subsection, the additional Directors shall be appointed for a period of three years.

20.3 Four of the total number of additional Directors shall vacate their offices every two years.

20.4 For the purposes of this 20.3 the Directors shall, at their first meeting, draw lots to determine which four of them shall serve for such reduced period.

20.5 A Director shall upon the expiration of his or her term of office be eligible for re-appointment.

21.  FUNCTIONS, DUTIES AND POWERS OF THE DIRECTORS:

Subject to the express provisions of these presents, the Directors shall manage and control the business and affairs of the Company inter alia in accordance with section 65(1) of the ECT Act, shall have full powers in the management of such business and affairs, and save as may be expressly provided in these presents, may exercise all such powers of the Company, and do all such acts on behalf of the Company as may be exercised and done by the Company, and as are not by the Act or by these presents required to be exercised or done by the Company in a general meeting. 

22. The Directors shall appoint a Vice Chairperson from their number.

The Directors shall have the right to vary, cancel or modify any of its decisions and resolutions from time to time. Any person or entity aggrieved by a decision of the Directors may lodge an appeal in respect of such decision to the Board of Directors or may have such decision reviewed by an Expert using the same process set out in terms of 87 of these presents.  The Members or Directors may propose an amendment to the appeal and review process in terms of this 21, by way of a resolution passed by the Members in a General Meeting.

23. The Directors may, should it so decide, investigate any suspected or alleged breach of these presents by any member or director in such reasonable manner as it shall decide from time to time.  The Directors may make regulations and by-laws, not inconsistent with these Articles, the ECT Act, or any regulations or by-laws prescribed by the Company in a general meeting. 

24. The Board may establish committees. Initially there shall be three standing or permanent committees (tasked with management, finance and technical issues respectively) with other committees being established from time to time. Committees shall meet regularly, but at least four times a year to attend to such functions as delegated by The Board, to consult with members and may on their own initiative hold enquiries, make recommendations to the Directors, within the powers set out by the Directors.

25. The Board shall establish appropriate divisions of the Company to perform such specialised functions which are identified from time to time and may disband any such division  when a specialised function ceases to be required; 

26. The Board shall, in consultation with the Members, existing holders and other stakeholders and the Minister, lay down procedures and criteria for the establishment and disestablishment of second level domains and for delegations to such domains. Such procedures and criteria shall accord with the principles set out in annexure A.

27. 1. The Directors may delegate any of their powers and assignment to Directors, committees and employees; provided that the Board may:

a. not be divested of any power or duty by virtue of the delegation or assignment; and

b. vary or set aside any decision made under any delegation or in terms of any assignment. 

27.2.  The Board must prepare an annual business plan in terms of which the activities of the Authority are planned annually.

28. PROCEEDINGS OF MEETINGS:

28.1.  The Directors may meet for the dispatch of business, adjourn and otherwise regulate their meetings as they think fit.   Questions arising at any meeting shall be decided by a simple majority of votes.   In the event of an equality of votes, the Chairperson shall have a second or casting vote.   A director may at any time and on appropriate notice call for a meeting of the Directors.

28.2. Subject to the provisions of Sections 234 to 241 inclusive of the Act, a director shall not vote in respect of any contract or proposed contract with the Company in which the director has an interest, or any matter arising therefrom, and if the director does so vote, such vote shall not be counted.

28.3. The quorum necessary for the transaction of the business of the Directors, shall be 5 (five).

29. Subject to the provisions of the Act, a resolution in writing signed by all the Directors shall be as valid and effectual as if it had been passed at a meeting of the Directors duly convened and held.

30. The continuing Directors may act notwithstanding any vacancy on their body, but, if and so long as their number is reduced below the number fixed by or pursuant to these articles as the necessary quorum of Directors, the continuing Directors may only act with the permission of the Minister.

31. If the Chairperson is not present within five minutes after the time appointed for holding of a meeting, the Vice Chairperson will preside at the meeting. If the Vice Chairperson is not present then the Directors present may elect one of their number to be chairperson of the meeting.

32. A committee may elect a chairperson of its meetings for that year.   If at any meeting the elected chairperson is not present within five minutes after the time appointed for holding the same, the members present may elect one of their number to be chairperson of that meeting.

33. A committee may meet and adjourn as it thinks fit, subject to these presents.   Questions arising at any meeting shall be determined by a simple majority of votes of the members present, and in the event of an equality of votes, such decision shall be referred to the Directors. 

34. A quorum in respect of committee meetings shall be 50% + 1 of the Directors of that committee.

35.1. All acts done by any meeting of the Directors or a committee of Directors or by any person acting as a director shall, notwithstanding that it be afterwards discovered that there was some defect in the appointment of any such Directors or person acting as aforesaid or that they or any of them were disqualified, be as valid as if every such person had been duly appointed and were qualified to be a director.

35.2. The Board or any committee established by the Board may co-opt any person to assist the Board or such committee in the consideration of any particular matter. 

36. GENERAL MEETINGS:

The Company shall hold its first annual general meeting within twelve months after the date of its incorporation and shall thereafter in each year hold an annual general meeting:  Provided that not more than fifteen months shall elapse between the date of one annual general meeting and that of the next and that an annual general meeting shall be held within three months after the expiration of the financial year of the Company.

37. Other general meetings of the Company may be held at any time.

38. Annual general meetings and other general meetings shall be held at such time and place as the Directors shall appoint or at such time and place as is determined if the meetings are convened under Section 179(4), 181, 182 or 183 of the Act.

39. NOTICE OF GENERAL MEETINGS:

An annual general meeting and a meeting called for the passing of a special resolution shall be called by not less than twenty-one clear days' notice in writing and any other general meeting shall be called by not less than fourteen clear days' notice in writing.   The notice shall be exclusive of the day of which it is served or deemed to be served and of the day for which it is given, and shall specify the place, the agenda, day and the hour of the meeting and shall be given in the manner hereinafter mentioned or in such other manner, if any, as may be prescribed by the Company in a general meeting, to such persons as are, under these articles, entitled to receive such notices from the Company:  Provided that a meeting of the Company shall, notwithstanding the fact that it is called by shorter notice than that specified in this article, be deemed to have been duly called if it is so agreed by a two-thirds majority in number of the members having a right to attend and vote at the meeting.

40. PROCEEDINGS AT GENERAL MEETINGS:

The annual general meeting shall deal with and dispose of all matters prescribed by the Act, the consideration of the annual financial statements, note the appointment of the Directors and the appointment of an auditor, and may deal with any other business laid before it.   All business laid before any other general meeting shall be considered special business.

41. No business shall be transacted at any general meeting unless a quorum of members is present at the time when the meeting proceeds to business.   Save as herein otherwise provided, 10% OR 30, whichever is the lower.

42. If within half an hour after the time appointed for the meeting a quorum is not present, the meeting, if convened upon the requisition of members, shall be dissolved. In any other case it shall stand adjourned to a day not earlier than seven days and not later than twenty-one days after the date of the meeting and if at such adjourned meeting a quorum is not present within half an hour after the time appointed for the meeting the members present in person shall be a quorum.

43. Where a meeting has been adjourned as aforesaid, the Company shall, upon a date not later than three days after the adjournment, publish in a national newspaper, a notice stating:

43.1. the date, time and place to which the meeting has been adjourned;

43.2. the matter before the meeting when it was adjourned;  and
43.3. the grounds for the adjournment.

44. The Chairperson shall preside as Chairperson at every general meeting of the Company.

45. If there is no such Chairperson, or if at any meeting the Chairperson is not present within fifteen minutes after the time appointed for holding the meeting or is unwilling to act as chairperson, the Vice Chairperson shall be the Chairperson. In the event that the Vice Chairperson is not present or is unwilling to act as the Chairperson, the members present shall elect one of the Directors present to be the chairperson.

46. The Chairperson may, with the consent of any meeting at which a quorum is present (and shall, if so desired by the meeting) adjourn the meeting from time to time and from place to place but no business shall be transacted at any adjourned meeting other than the business left unfinished at the meeting at which the adjournment took place.   When a meeting is adjourned, the provisions of Articles 57 and 58 shall mutatis mutandis apply to such adjournment.

47. At any general meeting a resolution put to the vote of the meeting shall be decided on a show of hands, unless a poll is (before or on the declaration of the result of the show of hands) demanded by the Chairperson or members referred to in Section 198(1)(b) of the Act, and, unless a poll is so demanded, a declaration by the Chairperson that a resolution has, on a show of hands, been carried or carried unanimously or by a particular majority or negatived, and an entry to that effect in the book containing the minutes of the proceedings of the Company, shall be conclusive evidence of the fact, without proof of the number or proportion of the votes recorded in favour of or against such resolution.   The demand for a poll may be withdrawn.

48. If a poll is duly demanded it shall be taken in such manner as the Chairperson directs, and the result of the poll shall be deemed to be the resolution of the meeting at which the poll was demanded.  Scrutineers, as determined by the Chairperson, shall be elected to determine the result of the poll.

49. In the case of an equality of votes, whether on a show of hands or on a poll, the Chairperson of the meeting at which the show of hands takes place, or at which the poll is demanded, shall be entitled to a second or casting vote.

50. A poll demanded on the election of a Chairperson or on a question of adjournment, shall be taken forthwith.   A poll demanded on any other question shall be taken at such time as the Chairperson of the meeting directs.   The demand for a poll shall not prevent the continuation of a meeting for the transaction of any business other than the question upon which the poll has been demanded.

51. AGENDA AT MEETINGS:

In addition to any other matters required by the Act, the ECT Act or these presents to be dealt with at an Annual General Meeting, the following matters shall be dealt with at every Annual General Meeting:

52.1. The consideration of the Chairperson's report to the Directors;

52.2. The noting of Directors appointed by the Minister;

52.3. The consideration of any other matters raised at the meeting including any resolutions proposed for adoption by such meeting, and the voting upon any such resolutions; such resolutions must be proposed in writing to the Secretary, not less than 14 days prior to a general meeting.
52.4. The consideration of the balance sheet of the Company for the last financial year of the Company preceding the date of such meeting;
52.5. The consideration of the report of the auditors;

52.6. The consideration and fixing of the remuneration of the auditors for the financial year of the Company preceding the Annual General Meeting;
52.7. Consideration and approval of a proposed financial budget of the Company for onward submission to the Minister including the determination of the levies (if any) payable in the ensuing financial year.  If the members refuse to approve the proposed financial budget, the Annual General Meeting shall continue and the approval of the budget shall be postponed to a further meeting to be held within one week.  If at such subsequent meeting there is still no approval, the proposed financial budget shall be sent  to the Minister with the note that the Annual General Meeting has refused to approve such proposed financial budget. The Minister shall make the final determination on the proposed financial budget.

53. PROXIES:

A member may be represented at a general meeting by a proxy, who need not be a member of the Company.   The instrument appointing a proxy shall be in writing signed by the member concerned or the member’s duly authorised agent in writing, but need not be in any particular form, provided that where a member is more than one person, any one of those persons may sign the instrument appointing a proxy on such member's behalf.

54. The instrument appointing a proxy and the Power of Attorney or other authority (if any) under which it is signed, or a notarially certified copy thereof shall be deposited at the office at any time before the time appointed for the commencement of the meeting, or adjourned meeting, at which the person named in the instrument proposed to vote.   No instrument appointing a proxy shall be valid after the expiration of 12 (twelve) months from the date of its execution.

55. A vote given in accordance with the terms of an instrument of proxy shall be valid notwithstanding the previous death of the principal or revocation of the   proxy, provided that no intimation in writing of the death or revocation shall have been received by the Directors at least one hour before the time fixed for the holding of the meeting.

56. VOTING:

At every general meeting every member in person or by proxy and entitled to vote shall have one vote.

57. Save as expressly provided for in these presents, no person other than a member duly registered and who shall have paid every sum (if any) which shall be due and payable to the Company in respect of or arising out of such membership and who is not under suspension, shall be entitled to be present or to vote on any question, either personally or by proxy, at any general meeting.

58. Unless any member present in person or by proxy at a general meeting shall before closure of the meeting have objected to any declaration made by the Chairperson of the meeting as to the result of any voting at the meeting, whether by show of hands or by poll, or to the propriety or validity of the procedure at such meeting, such declaration by the Chairperson shall be deemed to be a true and correct statement of the voting, and the meeting shall in all respects be deemed to have been properly and validly constituted and conducted, and an entry in the minutes to the effect that any motion has been carried or lost, with or without a record of the number of votes recorded in favour or against such motion, shall be conclusive evidence of the vote so recorded if such entry conforms with the declaration made by the Chairperson of the meeting as to the result of any voting at the meeting.

59. INSPECTION OF MINUTES:

The minutes kept of every general meeting and annual general meeting of the Company under section 204 of the Act, may be inspected and copied as provided in section 113 of the Act.

60. OTHER PROFESSIONAL OFFICERS:

Save as specifically provided otherwise in these Articles, the Board shall at all times have the right to engage on behalf of the Company, the services of a Chief Executive Officer and such Accountants, Auditors, Attorneys, Advocates, Architects, Engineers, Managing Agents, any other professional person or firm and/or any other employee(s) whatsoever, for any reasons thought necessary by the Board and on such terms as the Board shall decide, subject to any of the provisions of these presents.

61. FINANCES OF COMPANY:

All money received by the Company must be deposited in a banking account in the name of the Company with a bank established under the Banks Act 94/1990 or a mutual bank established under the Mutual Banks Act 124/1993.

62. The Chief Executive Officer is the accounting officer of the Company and must ensure that: 

62.1. Proper record of all the financial transactions, assets and liabilities of the Company are kept; and

62.2. As soon as possible, but not later than three months after the end of the financial year, accounts reflecting the income and expenditure of the Company and a balance sheet of the assets and liabilities of the Company as at the end of that financial year are prepared and submitted to the Board.

63. The Company is fund as provided in Section 66(3) of the ECT Act. The Company may raise funds by way of charges on sub-domains under .za and other services provided by it from time to time, which funds which may be used in terms of Article 61.

64. The funds of the Company must be utilised to meet the expenditure incurred by the Company in connection with its functioning, business and operations in terms of the ECT Act and otherwise as the administrator of the .za country code Top Level Domain Name.

65. Money may only be utilised as provided for in a statement of the Company’s estimated income and expenditure that has been approved by the Minister.

66. Money received by way of grant, contribution, donation or inheritance from any source inside or outside the Republic, must be utilised in accordance with any conditions imposed by the grantor, contributor, donor or testator concerned.

67. ACCOUNTS:

The Company in a general meeting or the Directors may from time to time make reasonable conditions and regulations as to the time and manner of the inspection by the members of the accounts and books of the Company, or any of them and subject to such conditions and regulations, the accounts and books the Company shall be open to the inspection of members at all reasonable times during business hours.

68. At each Annual General Meeting the Directors shall lay before the Company a proper income and expenditure account for the immediately preceding financial year of the Company, or in the case of the first account, for the period since the incorporation of the Company, together with a proper balance sheet of the assets and liabilities of the Company made up as at the last financial year end of the Company.   Every such balance sheet shall be accompanied by a proper and extensive report of the Directors and the auditors and there shall be attached to the notice sent to members convening each Annual General Meeting, as set forth in 43 above, copies of such accounts, balance sheet and reports (all of which shall be framed in accordance with the provisions of the Act) and of any other documents required by law to accompany the same.

69. AUDIT:

Once at least in every year the accounts of the Company shall be examined and the correctness of the income and expenditure account and balance sheets ascertained by the auditors.

70. The duties of the auditors shall be regulated in accordance with the Act.

71. NOTICES:

A notice may be given by the Company to any member in writing.

72. Whenever a notice is to be given personally or sent by post, the notice may be given by the Company to the joint holders of a share by giving the notice to the joint holder named first in the register in respect of the share.

73. Whenever a notice is to be given personally or sent by post, the notice may be given by the Company to the persons entitled to a share in consequence of the death or insolvency of a member, or by sending it through the post in a prepaid letter addressed to them by name, or by the title of representatives of the deceased, or trustees of the insolvent or by any like description, at the address (if any) in the Republic supplied for the purpose by the persons claiming to be so entitled or (until such address has been so supplied) by giving the notice in any manner in which the same might have been given if the death or insolvency had not occurred.

74. Notice of every general meeting shall be given in writing:

74.1. to every member of the Company, except, in the case of notices to be given personally or sent by post, those members who (having no registered address within the Republic) have not supplied to the Company an address within the Republic for the giving of notices to them;  

74.2. to the Minister;

74.3. to the auditor for the time being of the Company.

75. The Company may also give notice to interested parties.

76. Any notice by post shall be deemed to have been served at the time when the letter containing the same was posted, and in proving the giving of the notice by post, shall be sufficient to prove that the letter containing the notice was properly addressed and posted. Any electronic communications shall be deemed to have been served and received in terms of the ECT Act.

77. A notice given to any member shall be binding on all persons claiming on the death or on any transmission of the member’s interests.

78. The signature to any notice given by the Company must be in  writing.

79. When a given number of days' notice or notice extending over any other period is required to be given, the day of service shall not be counted in such number of days or period.

80. If the Company has a seal, it shall not be affixed to any instrument except by authority of a resolution of the Directors, and shall be affixed in the manner and subject to such safeguards as the Directors may from time to time determine.

81. INDEMNITY:

All Directors and the auditors shall be indemnified out of the funds of the company against any liabilities bona fide incurred by them in their respective said capacities, and in the case of a director whether defending any proceedings, civil, criminal or otherwise, or in connection with any application under Section 248 of the Act, in which relief is granted to any such person(s) by the Court;

82. A director shall not be liable for the acts, receipts, neglects or defaults of the auditors or of any of the other Directors, whether in their capacities as Directors or as Chairperson or Vice Chairperson or for any loss or expense sustained or incurred by the Company through the insufficiency or deficiency of title to any property acquired by the Directors for or on behalf of the Company or for the insufficiency or deficiency of any security in or upon which any of the monies of the Company shall be invested, or for any loss or damage arising from the insolvency or tortuous act of any person with whom any monies, securities or effects shall be deposited or for any loss or damage occasioned by any error of judgment or oversight, or for any other loss, damage or misfortune whatever which shall happen in the execution of any of the duties of office(s) or in relation thereto, unless the same shall happen through lack of bona fides or breach of duty or breach of trust.

83. PRIVILEGE IN RESPECT OF DEFAMATION: 

Every member of the Company and every director shall be deemed by virtue of the membership, or as the case may be, the holding office as director, to have waived as against every other member, the Directors, the Chairperson or Vice-Chairperson, every other director, the auditors and everybody else engaged to perform any function or duty on behalf of or for the benefit of the Company, or the Directors, or any sub-committee, all claims and rights of action which such member or director might otherwise have had in law arising as a result of any statement, report, complaint or notice of or concerning such member or director, or any reference to such member or director, made at any director’s meeting, or otherwise in the performance or exercise of any right, function, duty, power or trust, within the ambit of these presents being a statement, report, complaint, notice or reference  defamatory of such member or director, or other injurious to the dignity, reputation, business or financial interest of such member of director, whether such statement be true or false.

84. PROHIBITION ON DISTRIBUTION OF INCOME AND PROPERTY:

The income and property of the Company, when so ever derived, shall be applied solely towards the promotion of its main object and no portion thereof shall be paid or transferred, directly or indirectly, by way of dividend, bonus or otherwise howsoever, to the members of the Company or its Directors;  provided that nothing herein contained shall prevent the payment in good faith or reasonable remuneration to any officer (including Director) or servant of the Company or to any member thereof in return for any services actually rendered to the Company by way of reimbursement of expenses actually incurred in attending meetings of the Company.

85. WINDING UP:

Upon the winding up, deregistration or dissolution of the Company, the assets of the Company remaining after the satisfaction of all the liabilities shall be given or transferred to some other association or institution or associations or institutions having objects similar to the Company's main object, to be determined by members of the Company at or before the time of its dissolution in consultation with the Minister or, failing such determinations, by the Court.

86. ALTERATION OF MEMORANDUM OF ASSOCIATION:

86.1.
The Company may, by special resolution, alter the provisions of its memorandum of association with respect to the objects and powers of the Company.

86.2.
No amendment to the memorandum or articles of association affecting any arrangement made by any provision of Chapter X of the ECT Act will have any legal force unless the Minister has consented in writing to such amendment, which consent may not be unreasonably withheld.

87. DISPUTES AND APPEALS

Only disputes concerning these presents shall be determined –

87.1. In the case of disputes as to the technical or legal meaning of a word or phrase, by an independent technical or legal expert (the “Expert”).

87.2. An Expert shall be a person having appropriate expertise with respect to, but no interest in the outcome of, any matter referred to it and shall be jointly appointed by the parties to such dispute (the “Parties”) or, in the absence of agreement within 5 (five)  Days of either Party calling for resolution under this clause 87.1.1 by the Johannesburg Bar Council.

87.3. The Expert shall be given terms of reference determined by the Parties acting in consultation with each other stating the reason for which the relevant referral is being made to it. The Parties may each provide the Expert with a written argument and whatever supporting evidence they think appropriate and shall provide the Expert with such supporting evidence as is requested by the Expert.

87.4. The Expert shall not be bound to choose the submission made by any party but shall be free to make its own determination of the point referred to it.

87.5. The Expert shall act as an expert in determining the matter referred to it and not as an arbitrator.

87.5.1. The Expert will be requested to give his/her decision as soon as practicable and, in any event, by no later than the date 10 (ten)  Days after the date of receipt of his terms of reference.

87.5.2. The Expert’s determination shall (save in the case of manifest error) be final and binding on the Parties.

87.5.3. The Expert’s determination shall be applied as at the date of which the circumstances giving rise to the dispute referred to the Expert relates, not as at the date of the decision;

88. Arbitration

88.1. If any dispute regarding the interpretation of or implementation of these presents for which no dispute resolution mechanism is provided and which were not capable of resolution in terms of this 87, any Party/ies shall be entitled to require, by written notice to the other/s of them, that the dispute be submitted to and be finally resolved in accordance with the Rules of the Arbitration Foundation of South Africa (“AFSA”).  Any such arbitration will be held in Johannesburg, Gauteng and will be conducted in the English language.

88.2. The provisions of this 88.1 constitute an irrevocable consent by the Parties to any proceedings in terms hereof and no Party shall be entitled to withdraw therefrom or to claim at any such proceedings that is not bound by such provisions.

88.3. Nothing contained in this 88.1 shall preclude any Party from seeking interim relief through any court of competent jurisdiction in respect of any matter contemplated herein or from obtaining any interdict.

89. Costs
The costs of any reference to the Expert or to arbitration by a Director will be borne by the Company while reference to the Expert or to arbitration by Party/ies who are not a Director will be borne by the unsuccessful Party, irrespective of which Party referred the dispute to the Expert or to arbitration.

90. Appeals and Review

Decisions of the expert will not be subject to appeal (but may be subject to review where appropriate).  Decisions of the arbitrator may be appealed in accordance with the AFSA rules or subject to review (where appropriate).

ANNEXURE A

Establishment and dis-establishment of new second level sub-domains

Applications for the creation of Second Level Domains of ZA 

1
(1) Each application for a new Second Level Domain shall specify-  

(a) the applicant, who should also be the administrative contact for a domain. The applicant shall be a legal persona, and shall consent to the jurisdiction of the South African courts in all matters relating to its dealings with the Authority

(b) the proposed initial Registry for the domain

(c) the proposed initial Registrar or Registrars for the domain (the entities that intend to provide registration services for the domain).


(2) No domain shall be accepted unless an initial Registry, and at least one initial Registrar are nominated.

(a) The initial Registry may be an existing Registry (one already licensed), the applicant itself, or an alternative organisation. The initial Registrar(s) may be any mixture of existing licensed Registrars, the applicant itself, and/or alternative organisations.

(b) where the proposed initial Registry is not a licensed Registry, or where any proposed initial Registrar is not an existing licensed Registrar, such proposed initial

Registry or Registrar shall satisfy the Board that it meets the criteria for licensing. 

(c) the Applicant may approach the Authority for assistance in securing

an initial Registry and/or Registrar, where necessary.


(3)   Every application for a domain shall be accompanied by a proposed

charter for the domain. No domain shall be created unless a charter has

been approved by the Authority.


 (4)  The application shall contain the following information:

(a) Full details of the applicant (full name and company registration

number where appropriate; physical, postal and email contact  addresses; telephone and fax numbers)

(b) the proposed name of the new domain

(c) a brief statement of the purpose of the domain (e.g. "The CROOK.ZA domain would provide a clear means for the vast number of disreputable individuals and enterprises in the country to identify themselves as such")

(d) details of the proposed initial Registry. Where the proposed Registry is not the Applicant, the consent of an authorised representative of the Registry shall be included. Where the proposed Registry (including the Applicant, if appropriate) is not an existing licensed Registry, such additional details as are required by regulation 2(2) shall be provided in respect the proposed Registry.

(e) details of the proposed initial Registrar(s). Where any of the proposed Registrars is not the Applicant, the consent of an authorised representative of each such Registrar shall be included. Where any of the proposed Registrars (including the Applicant, if appropriate) is not an existing licensed Registrar, such additional details as are required by regulation shall be provided in respect of each such Registrar

(f) a brief motivation, which should address each of the points in

sub-paragraph (15) below.


   (g) a letter of support from a representative body that represent the majority of potential registrants in support of the new Second Level Domain.


(5)   A charter for a domain shall specify at least-

(a) the name and purpose of the domain  



(b) the criteria for acceptance of registration of names within the

domain, including-

(i) which registrants may register names (e.g. 'The CROOK.ZA domain is open to all individuals who have been sentenced by a competent court for any crime involving a jail term without the option of a fine')

(ii) how many names a registrant may register, and what form these names must take (e.g. 'Registrants in CROOK.ZA may register any number of names, provided that they were using the name as an alias at the time of their arrest and/or conviction.')

(iii) the process to determine whether a proposed name within the

                
Second Level Domain meets the criteria for registration. This might, for example, require consulting or obtaining documentation from a third party body such as the Law Society or the Registrar of Trademarks

(iv) the process to determine if a Registrant has the
right to the intellectual property of a sub-domain within the Second Level Domain


(c) details of the management of the policy of the domain: is the

policy to be managed by the company, or by some other means (committee of registrants, etc.)

(d) additional requirements, if any, which pertain to Registrars

wishing to be licensed to register names in the domain

(e) the manner in which name service for the domain is to be provided


(6)   The charter, together with these procedural rules, forms the

contractual basis of name registration in a domain and may only be amended by agreement between the Authority and the Registry.


(7)   No Registry or Registrar may be licensed for a domain unless they agree in writing to adhere to the charter of the domain when providing their respective services to it.

(8)   No registrant shall register a name in any Second Level Domain unless they sign acceptance of the terms of the charter and the procedures outlined in this document. This acceptance would typically be included in the application form that registrants fill in to apply for a name (wording along the lines of 'I hereby acknowledge that I have read and understood the charter of the XXX.ZA domain, along with the procedures and rules for the conduct of the ZA namespace, and I agree to abide by it' may be sufficient). Every registrant shall also assent to the jurisdiction of the South African courts.


(9)   Each Registrar shall ensure that all registrants whose registrations they process conform to the provisions of sub-paragraph (8) above. The Authority reserves the right to order the deletion of any domain whose registrant has not assented to the charter of the Second Level Domain above it, or to these regulations, and the Registrar who processed the registration shall indemnify the Authority against any claim for damages arising from such deletion.


(10)   Any subsequent alterations to a charter must be approved by the Authority before they may be effected.


(11)   The successful application for a domain does not confer any 'right' to the domain, or 'ownership' of the domain.

(12)   Domains should normally be open to any Registrars who wish to be licensed to register names in that domain, not just to the initial Registrars. Applicants may propose additional criteria which Registrars should follow (e.g. 'Any Registrar of names in the CROOK.ZA domain must check SA Prisons Services records to confirm validity of the application before registering a name')


(13)    Notwithstanding compliance with the criteria above, the Board may in its sole discretion refuse to process an application which is in its view frivolous or offensive; provided that it shall provide a list of names thus rejected on its public Internet site (except where such names are obscene and/or offensive)


(14)   Upon receipt of an application which meets the criteria above by the Authority, it shall be posted on the Authority's public Internet site for a period of no less than thirty (30) days to allow public comment.

(a) The facility for public comment shall be structured in such a manner as to make comments immediately available to the public view, to allow a more interactive comments process.

(b) members of the public should, however, be allowed to specify that their comments remain confidential; in which event such comments and their authors shall be revealed only to the Authority, authorised employees and agents of the Authority, and the Applicant.

(c) notification of this posting shall be sent to all currently serving directors, and to all members who have asked to receive Authority notifications.


(15)   The ultimate decision to accept or reject an application rests with the Authority, who will take the following into consideration when deciding whether to accept the application:

(a) The extent to which creation of the domain would benefit the public, or the subsection of the public to whom the domain pertains

(b) the appropriateness of the proposed name (for example, 'CROOK.ZA' would be appropriate for a domain for the criminal element; 'HONESTSOULS.ZA' would not)

(c) the size of the population of the domain (for example, the domain 'BLIKKIESDORPSHOPS.ZA', designed to serve the eleven traders in the Blikkiesdorp area might be rejected as too small). When considering a 'small' domain, the Authority shall consider recommending the creation of a larger Second Level Domain with a sub-structure where appropriate to accommodate the need (in the example above, the Authority might recommend the creation of a SHOPS.ZA domain, with geographical subdivisions 'BLIKKIESDORP.SHOPS.ZA', etc)

(d) the likelihood of significant delegation  

(e) the prevention of unnecessary overlap in the namespace (if 'CRIMINAL.ZA' already existed, the application for 'CROOK.ZA' would serve little purpose; 'CROOK.ZA', though in a sense catering for a proper subset of the community for 'NOM.ZA', nonetheless might be deemed not to 'overlap' with it, since it caters for an independently identifiable subset that is worthy of separate identification and which might not lend itself to a sub-structure of the form CROOK.NOM.ZA)

(f) the appropriateness of the charter to the purpose of the domain

(g) the permanence of the domain, and the measures in place to

ensure its continuity

(h) the risks involved to the population that the domain serves, to the Internet community, and to the Authority, if the Applicant and/or the initial Registrars cease to maintain the domain.

(i) any trademark or other intellectual property rights issues

(j) any public comments received  


(16)   The Authority may-  

(a) accept an application  

(b) accept an application subject to specific conditions or alterations

(c) refer an application back to the Applicant with comments

(d) reject an application  


(17)   In all cases, the Authority shall notify the Applicant of its decision, along with suitable grounds for this decision, within seven (7) days of the decision being made. Within seven (7) days after the Applicant has been notified, the board shall publish its decision, and the grounds therefore, on its public Internet site.


(18)   Each application for the creation of a new domain shall be accompanied by a non-refundable application fee determined by the Authority.

Commissioning and activation of new Second Level Domains 

2      (1)    Once the creation of a new domain has been approved, it must be successfully commissioned before the Authority activates it.


(2)    The commissioning of a domain is the responsibility of the applicant, together with the initial Registry and Registrars. It involves the following:

(a) Establishment of the necessary database and other structures to store information about the domain

(b) Establishment of nameservers with due regard to geographic spread and best practices for example there should be at least five (5) initial nameservers (NS) for the domain of which at least two shall be located on physically separate networks within South Africa, and the others in  continental USA, Europe and Asia/ Australasia respectively.

.


 (c) Establishment of all necessary registration mechanisms for the domain


(3)   The 'activation' of the domain is performed by or on behalf of the Authority once it is satisfied that the requirements for commissioning have been satisfied, along with any additional requirements which may be set by the Authority. Activation involves-

(a) entry of the final details for the Second Level Domain in the central database for ZA

(b) entry of the necessary records in the master zone file for ZA to perform the appropriate delegation for the domain


(4)    No domain will be activated unless it has been successfully commissioned. If a domain is not commissioned within thirty (30) days of the application being approved, the approval shall lapse.


(5)   The Authority shall make reasonable efforts to ensure that a domain is activated within fourteen (14) days of its being satisfied of the successful commissioning thereof. It is the responsibility of the Applicant to inform the Authority when the domain has been commissioned.


(6)   The Authority shall update the ZA 'whois' database to reflect
the information about the new Second Level Domain.

(7)   The Authority or its agent acting for the Authority shall at
all times be permitted to do zone transfers from each and every one
of the nameservers that serve each and every Second Level Domain

Deletion or re-delegation of domains 

3    (1)   The Authority may at its discretion delete or re-delegate a registered

domain-

(a) if name service for a domain ceases  

(b) if there has been insufficient delegation in a domain within a year of its creation

(c) upon request of a reasonably significant number of registrants or potential registrants that qualify for registration in terms of the charter of that domain

(d) upon failure of all domain Registrars to pay the annual domain levy

(e) for any other reason determined by the Authority to be in the public interest


(2)     In considering the deletion or re-delegation of a domain, the Authority shall foremost consider the interests of the community which the domain is supposed to serve, and in particular the existing registrants within that domain.


(3)     Re-delegation has a significantly lower impact on existing registrants that the complete deletion of a domain. The Authority shall consider re-delegation in preference to deletion in all cases. The Authority shall make reasonable efforts to find an alternative solution before deletion is considered.


(4)     If the Authority considers deleting or re-delegating a domain as the result of the action or neglect of any entity, that Authority shall attempt to notify the entity of its intentions, and allow the entity a minimum of thirty (30) days to rectify the situation.


(5)    Where the Authority contemplates re-delegating a domain, it must first-

(a) attempt to notify the currently registered contacts for the domain, the Registry and the Registrars in the domain, at least thirty (30) days before the date of the proposed re-delegation. Notification shall be made to the contact addresses supplied by the original Applicant, the Registry and the Registrars in their respective applications (or as subsequently amended by written notice to the Authority).

(b) publish a notice of its intention to delete the domain on its public Internet site at least thirty (30) days before the date of the proposed re-delegation, to allow public comment. Notification of this posting shall be sent to all currently serving directors, and to all members who have asked to receive Authority notifications.

(c) make reasonable efforts to notify the registrants within the domain, and any other interested parties


(6)   Where the Authority contemplates deleting a domain, it must first-

(a) attempt to notify the currently registered contacts for the domain, the Registry and the Registrars in the domain, at least sixty (60) days before the date of the proposed re-delegation. Notification shall be made to the contact addresses

supplied by the original Applicant, the Registry and the Registrars in their respective applications (or as subsequently amended by written notice to the Authority).

(b) publish a notice of its intention to delete the domain on its public Internet site at least sixty (60) days before the date of the proposed deletion, to allow public comment. Notification of this posting shall be sent to all currently serving directors, and to all members who have asked to receive Authority notifications.

(c) make reasonable efforts to notify the registrants within the domain, and any other interested parties

Emergency suspension and re-delegation of domains 

4   
(1)   Notwithstanding the above, the Authority may immediately suspend or alter the details of the registration of a domain on a temporary basis-

(a) if the existing operators of a domain either cease to provide domain name service for the domain, or

(b) if the manner of operation of the domain presents an immediate and serious threat to the integrity of the naming system in South Africa or globally, and/or to existing and potential registrants in the domain


(2)   As soon as possible after the temporary suspension or re-delegation of a domain, but in any event within forty-eight (48) hours, the Authority shall publish on its public Internet site notification of such re-delegation or suspension, along with its reasons for so doing.

(a) Wherever possible, the Authority shall arrange for such publication to occur before, or simultaneously with, the re-delegation or suspension of the domain in question.

(b) the Authority shall make reasonable efforts to notify the administrative contact, the Registry, the Registrars and the registrants in a domain prior to, or as soon as possible after, a temporary suspension or re-delegation. Should the Authority make such attempts at notification after the fact, it shall take cognisance of the

possibility that any suspension may affect the ability to communicate

electronically with the various parties named above.


(3) The Authority shall make reasonable efforts to resolve whatever situation led to its decision to re-delegate or suspend a domain temporarily, including but not limited to the initiation of appropriate procedures in terms of paragraph 3(1) above.

(4) The Authority in all of its actions shall attempt to minimize inconvenience to existing registrants in an affected Second Level Domain.




